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WHAT IS AN ANTI-SUIT INJUNCTION? 

An	order		
restraining	a	party	

	from	commencing	or	pursuing	
proceedings	before	a	foreign	court	

When	there	is	a	breach	of	a	contractual	right	to	
resolve	a	dispute	in	the	forum	agreed	by	the	
parties	

To	prevent	vexations	or	oppressive	proceedings	
before	a	forum	where	it	is	considered	that	justice	
may	not	be	done	
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FRANCE

Art.	24,	Code	of	Civil	Procedure	

Parties	 are	 bound	 to	 show	 in	 every	 aspect	 all	 the	
respect	owed	to	justice.	
The	 judge	 may,	 depending	 on	 the	 gravity	 of	 the	
breaches,	and	even	spontaneously,	order	injunctions,	
cancel	 written	 documents,	 declare	 them	 calumnious,	
order	the	printing	and	publishing	of	judgments.	
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UK 

Section	37,	Senior	Courts	Act	1981	

The	 High	 Court	 may	 by	
order	 grant	 an	 injunction	 in	
all	cases	which	it	appears	to	
the	 Court	 to	 be	 just	 and	
convenient	to	do	so.	

This	Order		

prohibits	you	from	continuing,	instigating	or	
commencing	proceedings	whether	in	rem	or	

otherwise	or	from	continuing	to	detain	the	vessel	[…]	
for	claims	arising	from	alleged	shortage/damage	to	
cargo	carried	under	Bills	of	Lading	numbered	[…]	
issued	on	[…]	at	[…]	in	any	jurisdiction	other	than	

before	a	London	arbitration	tribunal.	

If	you	disobey	this	order	you	may	be	found	guilty	of	
contempt	of	court	and	may	be	sent	to	prison	or	fined	
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ECJ, TURNER V. GROVIT (2004) 

	
The	 Convention	 is	 necessarily	 based	 on	 the	
trust	which	the	Contracting	States	accord	to	
one	 another’s	 legal	 systems	 and	 judicial	
institutions.		
Any	 injunction	 prohibiting	 a	 claimant	 from	
bringing	 such	 an	 action	 must	 be	 seen	 as	
constituting	 interference	 with	 the	 jurisdiction	
of	 the	 foreign	 court	 which,	 as	 such,	 is	
incompatible	 with	 the	 system	 of	 the	
Convention.	
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ECJ, ALLIANZ, GENERALI V. WEST TANKERS (2009) 

It	is	incompatible	with	Regulation	44/2001	for	
an	English	court	to	seek	to	uphold	a	London	
arbitration	 clause	 by	 granting	 an	 anti-suit	
injunction	 against	 proceedings	 brought	 in	
another	member	state.	
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ECJ, GAZPROM V. LIETUVOS REPUBLIKA (2015)   

As	 the	 order	 has	 been	 made	 by	 an	 arbitral	
tribunal	 there	 can	 be	 no	 question	 of	 an	
infringement	of	the	principle	of	mutual	trust	
by	 interference	 of	 a	 court	 of	 one	 Member	
State	 in	 the	 jurisdiction	 of	 the	 court	 of	
another	Member	State.	



	www.delviso-avocats.com	

RECAST BRUSSELS REGULATION (1215/2012) 
IN FORCE AS OF 10 JANUARY 2015 

§  Arbitration	falls	outside	the	scope	of	the	Regulation	
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This	Regulation	should	not	apply	to	arbitration.		
Nothing	in	this	Regulation	should	prevent	the	courts	of	a	
Member	 State,	 when	 seised	 of	 an	 action	 in	 a	 matter	 in	
respect	 of	 which	 the	 parties	 have	 entered	 into	 an	
arbitration	 agreement,	 from	 referring	 the	 parties	 to	
arbitration,	 from	 staying	or	 dismissing	 the	 proceedings,	 or	
from	 examining	 whether	 the	 arbitration	 agreement	 is	 null	
and	 void,	 inoperative	 or	 incapable	 of	 being	 performed,	 in	
accordance	with	their	national	law.	
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§  Reversal	of	the	lis	pendens	rule:		
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Art.	25:	
If	 the	 parties,	 regardless	 of	 their	 domicile,	
have	 agreed	 that	 a	 court	or	 the	 courts	of	 a	
Member	 State	 are	 to	 have	 jurisdiction	 to	
settle	 any	 disputes	 which	 have	 arisen	 or	
which	 may	 arise	 in	 connection	 with	 a	
particular	 legal	 relationship,	 that	 court	 or	
those	 courts	 shall	 have	 jurisdiction,	 unless	
the	 agreement	 is	 null	 and	 void	 as	 to	 its	
substantive	 validity	 under	 the	 law	 of	 that	
Member	 State.	 Such	 jurisdiction	 shall	 be	
exclusive	 unless	 the	 parties	 have	 agreed	
otherwise.	

Art.	31:	
Without	prejudice	to	Article	26,	where	a	court	of	a	
Member	 State	 on	 which	 an	 agreement	 as	
referred	 to	 in	 Article	 25	 confers	 exclusive	
jurisdiction	 is	 seised,	 any	 court	 of	 another	
Member	 State	 shall	 stay	 the	 proceedings	 until	
such	time	as	the	court	seised	on	the	basis	of	the	
agreement	 declares	 that	 it	 has	 no	 jurisdiction	
under	the	agreement.		

Where	the	court	designated	in	the	agreement	has	
established	 jurisdiction	 in	 accordance	 with	 the	
agreement,	 any	 court	 of	 another	 Member	 State	
shall	decline	jurisdiction	in	favour	of	that	court.	
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HAGUE CONVENTION ON CHOICE OF COURT AGREEMENTS  
IN FORCE AS OF 1 OCTOBER 2015 
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Art.	5	
(1)	 	The	court	or	courts	of	a	Contracting	State	
designated	 in	 an	 exclusive	 choice	 of	 court	
agreement	 shall	 have	 jurisdiction	 to	 decide	
a	 dispute	 to	 which	 the	 agreement	 applies,	
unless	 the	 agreement	 is	 null	 and	 void	 under	
the	law	of	that	State.		
(2)	 	 A	 court	 that	 has	 jurisdiction	 under	
paragraph	 1	 shall	 not	 decline	 to	 exercise	
jurisdiction	 on	 the	 ground	 that	 the	 dispute	
should	 be	 decided	 in	 a	 court	 of	 another	
State.	
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Art.	6		
A	court	of	a	Contracting	State	other	than	that	of	
the	 chosen	 court	 shall	 suspend	 or	 dismiss	
proceedings	 to	 which	 an	 exclusive	 choice	 of	
court	agreement	applies	unless:	
a)	 the	agreement	 is	null	 and	void	under	 the	 law	of	 the	
State	of	the	chosen	court;		
b)	 a	 party	 lacked	 the	 capacity	 to	 conclude	 the	
agreement	 under	 the	 law	 of	 the	 State	 of	 the	 court	
seised;		
c)	 giving	 effect	 to	 the	 agreement	 would	 lead	 to	 a	
manifest	 injustice	 or	 would	 be	 manifestly	 contrary	 to	
the	public	policy	of	the	State	of	the	court	seised;		
d)	 for	 exceptional	 reasons	 beyond	 the	 control	 of	 the	
parties,	 the	 agreement	 cannot	 reasonably	 be	
performed;	or		
e)	the	chosen	court	has	decided	not	to	hear	the	case.	
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ECJ, ERICH GASSER V. MISAT (2003)  
 

Italian	Torpedos 
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A	court	second	seized		
should	always	defer		

to	a	foreign	court	first	seized,	
even	where	proceedings	in	
the	court	first	seized	had	
been	begun	contrary	to	an	

exclusive	jurisdiction	clause	in	
favour	of	the	court	second	

seized	
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WHAT		
FUTURE	
WITH		

BREXIT?	
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BREXIT CONSEQUENCES 
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ARBITRATION	
No	change	

RECAST	
BRUSSELS		

REGULATION	
Automatically	Out	

LUGANO	
CONVENTION	
Signed	by	the	EU	with	

	EFTA	members	

BRUSSELS	
CONVENTION	
Would	fill	the	gap	

ECJ	
Caselaw?	

No	more	jurisdiction	

HAGUE	
CONVENTION	
Signed	by	the	EU	
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IF	ADHERENCE		
TO	ANY	

MULTILATERAL	
REGIME	

Principle	of	mutual	trust	

IF	OWN	RULES	

Uncertainty	
regarding	

enforcement	
Interim	decision	

Exclusion	if	
n  Fraud	
n  Decision	not	rendered	by	a	competent	jurisdiction	
n  Decision	contrary	to	public	order	(French	Supreme	Court	(2009):	NO)	
n  Decision	rendered	in	breach	of	the	rights	of	defense	
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MERCI	! 	


