
Claims in tort against the 
actual carrier: will the Hague 

Visby Rules apply? 
The Italian Courts perspective



m/v ALTINIA – 6.5.2014 Gulf of Aden
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Time Charter Party
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Owners and Charterers entered into
a time charter party dated January
1st 2014



Bill of lading
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On 29 April 2014 a cargo of military
equipment was loaded on board the 
Altinia in Jabel Ali (UAE) bound to 
Salerno (Italy)



Cargo Insurance policy
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Both Charterers and the Ministry of 
Defence were insured parties under 
the cargo insurance cover
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Fire in the engine room - salvage
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• Owners concluded a salvage contract on LOF terms with Salvors

• Salvors towed the vessel to the nearest port of refuge

• Owners paid the vessel’s contribution to salvors

• Cargo underwriters released a security in favour of the Salvors and then settled the salvage
claim paying €6Mln as cargo contribution



Fire in the engine room - causes
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The fire was caused by a leakage of 
fuel from the fuel pump, coming into
contact with an hot surfce

Such leakage should have been
contained within the «hot box»

The cover of the box had been
removed by the crew during
maintenance operations and not
replaced



Fire in the engine room - causes
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The crew conduct was in breach of 
the specific instructions given by the 
crew manager providing for the hot 
box cover to be replaced after every
inspection/maintenance



Cargo Underwriters' claim 
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By a Writ of Summons dated 10 June 2016 Cargo Underwriters:

• Claimed for the reimbursement of the salvage compensation paid in favour of the Salvors

• Made reference to the provisions of Italian law governing tort claims (art. 2051 cod. civ., 
art. 274 cod. nav., art. 2049 cod. civ.) 

• With the clear intent to circumvent the application of Hague Visby Rules



The Owners’ defences
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The Owners object to the claim on the grounds that the claim is subject to the application of 
the Hague Visby Rules

a) Ex proprio vigore (Court of Cassation judgement 26.7.1983 no. 5121)

b) Under the contract of transport («Himalaya» clause)



Court of Cassation 26.7.1983 n. 5121
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«According to art. 4 no. 2 and also according to art. 4.5 not only the carrier but also the 
ship («ni le navire», i.e. the owner of the vessel not being the contractual carrier) is
responsible for an excepted perils (e.g. the crew negligence)…»

“Otherwise, it would have been strange that in the same piece of legislation – which is
the result of a delicate balance between conflicting interests of carriers and merchants –
the position of the carrier is safeguarded whilst the  vessel, which is an essential part of 
the service, is deprived of an adequate defence»



Himalaya Clause
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The clause forbids the Merchant to
bring claims against any party other
than the contractual carrier (i.e. the
Charterers).

The clause entitles a wide range of
parties, including the actual carrier,
i.e. the owner of the carrying vessel,
to benefit of the same rules,
exceptions and limitations which
would apply to a claim against the
contractual carrier



Owners' defences
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Hague Visby Rules: only
applicable regime

Time bar (art. III.6 HVR)

Excepted perils – fire / crew
negligence (art. IV.2 HVR)



The decision of the Tribunal of Genoa
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• A claim against the actual carrier cannot be framed as a claim in tort

«On the other hand, an unequal liability regime would arise which would exclusively 
penalize the shipowner not being the contractual carrier - not subject to any limitations 
and exclusions of liability – compared to the shipowner also being the carrier: who on the 
other hand, would fully benefit from the exclusions and limitations of liability provided for 
by the conventional regime»

• The general lawfulness of the Himalaya clause has been mutually 
agreed upon by international (House of Lords, 13 March 2003, the 
"Starsin“) and local jurisprudence (Tribunal, 30 September 2015, m/v 
“MSC Prague”)


