Claims in tort against the
actual carrier: will the Hague

Visby Rules apply?
The Italian Courts perspective
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Bill of lading
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Cargo Insurance policy
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Summary of contractual positions

Owners

| Charter Party

Charterers
Insurance
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Bill of lading
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Fire in the engine room - salvage

* Owners concluded a salvage contract on LOF terms with Salvors
* Salvors towed the vessel to the nearest port of refuge
* Owners paid the vessel’s contribution to salvors

* Cargo underwriters released a security in favour of the Salvors and then settled the salvage
claim paying €6MlIn as cargo contribution



Fire in the engine room - causes

INTERPROGETTI

I GENOVA I

ENGINEERING & CONSULTING

Veniva altresi accertato che le portine di chiusura del vano ove sono alloggiate le pompe combusfibile,
denominato *hot box', erano state rimosse e poste nelle adiacenze del motore.

The fire was caused by a leakage of
fuel from the fuel pump, coming into
contact with an hot surfce

Such leakage should have been
contained within the «hot box»

The cover of the box had been
removed by the crew during
maintenance operations and not
replaced



Fire in the engine room - causes

Circular SMS n° 8 dared 18.06.09

OGGETTO: ISTRUZIONI PER MANUTENZIONE E CONTROLLO PERDITE POMPE
COMBUSTIBILE
OBJECT:  INJECTIONS PUMP CHECK AND MAINTENANCE INSTRUCTIOS

Tutte le navi devono applicare [e seguenti istruzioni per la corretta manutenzione e controllo delle

pornpe combustibili:

For the correct maintenance of firel injections pump, all ships need to apply the following
instrilctions:

1. Accertarsi periodicamente che le pompe combustibili non presentino perdite o anomalic; s
previsto dal costruttore ¢ relative monografic]t carter di contenimento perdite devono essere
riposizionati correftamente sublto dopo 1l controllo o menutenzione.

The crew conduct was in breach of

Tertfy pertodically the Juel Tjection pumps leakages and anomalies; if requested by the ifici i i
e R s T v e the specific instructions given by the
s crew manager providing for the hot
2. seguire scrupolosan;iemc le procedure ¢ le scadenze indicate dalle case costruttrici. sui
d i rafici;
P;me‘:zemﬁgcl ;roaedure and maintenance schedule, in accordance with Maker's box cover to be replaced after eve ry
instructions (worography, technical cards, maintenance schedule efc.). i ns pectl on / ma | ntenance

Inserire questa Circolare nell*apposito raccaglitore.
Please include this circular in the appropriate folder, and send a veceipt of this message.

Taglio di Po, 16 giugno 2009

DPA.

T &



Cargo Underwriters' claim

By a Writ of Summons dated 10 June 2016 Cargo Underwriters:
* Claimed for the reimbursement of the salvage compensation paid in favour of the Salvors

* Made reference to the provisions of Italian law governing tort claims (art. 2051 cod. civ.,
art. 274 cod. nav., art. 2049 cod. civ.)

* With the clear intent to circumvent the application of Hague Visby Rules
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The Owners’ defences

The Owners object to the claim on the grounds that the claim is subject to the application of
the Hague Visby Rules

a) Ex proprio vigore (Court of Cassation judgement 26.7.1983 no. 5121)

b) Under the contract of transport («Himalaya» clause)
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Court of Cassation 26.7.1983 n. 5121

«According to art. 4 no. 2 and also according to art. 4.5 not only the carrier but also the
ship («ni le navire», i.e. the owner of the vessel not being the contractual carrier) is
responsible for an excepted perils (e.g. the crew negligence)...»

“Otherwise, it would have been strange that in the same piece of legislation — which is
the result of a delicate balance between conflicting interests of carriers and merchants —
the position of the carrier is safeguarded whilst the vessel, which is an essential part of
the service, is deprived of an adequate defence»
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Himalaya Clause
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Owners' defences

@ Time bar (art. 111.6 HVR)

Hague Visby Rules: only
applicable regime @ Excepted perils — fire / crew
negligence (art. IV.2 HVR)
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The decision of the Tribunal of Genoa

* A claim against the actual carrier cannot be framed as a claim in tort

«On the other hand, an unequal liability regime would arise which would exclusively
penalize the shipowner not being the contractual carrier - not subject to any limitations
and exclusions of liability — compared to the shipowner also being the carrier: who on the
other hand, would fully benefit from the exclusions and limitations of liability provided for
by the conventional regime»

* The general lawfulness of the Himalaya clause has been mutually
agreed upon by international (House of Lords, 13 March 2003, the
"Starsin“) and local jurisprudence (Tribunal, 30 September 2015, m/v
“MSC Prague”)
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